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S99 THE MATTER OF the Business Corporations Act, R.S.0.

£/990, ¢. B.16, as amended, Section 182

W2
M'/AND IN THE MATTER OF Rule 14.05(2) and 14.05(3) of the
Rules of Civil Procedure

AND IN THE MATTER OF a proposed arrangement
involving Bird Construction Income Fund, its unitholders and

Bird Construction Inc.

Bird Construction Income Fund and Bird Construction Inc.

ORDER

L& CRECENT ATTEST GUIE ce Commercial List Court File No. CV-10-8618-00CL

Applicants

THIS APPLICATION, made by the Applicants, Bird Construction Income

Fund and Bird Construction Inc., for an Order approving the Plan of Arrangement as set

out in the Notice of Application herein and attached as Schedule "1" to this Order (the

"Plan of Arrangement”), was heard this day at 330 University Avenue, Toronto, Ontario.

ON READING the Notice of Application, the Affidavit of Paul Raboud

swormn March 13, 2010, the Supplementary Affidavit of Paul Raboud sworn May 11,

2010, the exhibits thereto and other materials referred to therein, on hearing the

submissions of counsel for the Applicants.
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UPON BEING SATISFIED that: (i) the annual and special meeting of the
holders of units of the Applicant Bird Construction Income Fund (the "Unitholders") was
called, held and conducted in accordance with the terms of the Order dated March 19,
2010 (the "Interim Order"); (ii) the Unitholders approved the Plan of Arangement in
accordance with the terms of the Interim Order; and (iii) the terms and conditions of the

Plan of Arrangement are fair and reasonable.

1. THIS COURT ORDERS that the Plan of Arrangement be and the same is

hereby approved.

Z THIS COURT ORDERS that the Applicants shall be entitled at any time to
seek leave to vary this Order, to seek the advice and direction of this Court or to apply

for such further order or orders as may be appropriate.

ENTERED AT/ IN ]
1S
ON / oo Py CHIT A TORONTG

LE/DANS LE REGISTRE NO.:
MAY 14 2010

PER/ Pap; Z_
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SCHEDULE "1"

PLAN OF ARRANGEMENT UNDER SECTION 182
OF THE
BUSINESS CORPORATIONS ACT (ONTARIO)

ARTICLE 1
INTERPRETATION

1.1 In this Plan of Arrangement, the following terms have the following meanings:
"Affiliate" has the meaning set out in the Securities Act (Ontario);

"Arrangement”, "herein", "hereof", "hereto”, "hereunder" and similar expressions
mean and refer to the arrangement pursuant to section 182 of the OBCA set forth in this
Plan of Arrangement as supplemented, modified or amended, and not to any particular
article, section or other portion hereof;

"Arrangement Agreement" means the arrangement agreement dated March 12, 2010,
between New Bird and the Fund pursuant to which such parties have proposed to
implement the Arrangement, including any amendments thereto;

"Arrangement Resolution" means the special resolution in respect of the Arrangement
in substantially the form attached as Appendix A to the Information Circular to be voted
upon by Unitholders at the Meeting;

"Articles of Arrangement" means the articles of arrangement in respect of- the
Arrangement required under subsection 183 of the OBCA to be filed with the Director
after the Final Order has been made to give effect to the Arrangement;

"Business Day" means a day, other than a Saturday, Sunday or day on which Canadian
chartered banks are authorized or required by law to be closed at their offices in Toronto,
Ontario;

"Certificate" means the certificate or certificates or other confirmation of filing to be
issued by the Director pursuant to subsection 183 of the OBCA giving effect to the
Arrangement;

"control" means, with respect to control of a body corporate by a Person, the holding
(other than by way of security) by or for the benefit of that Person of securities of that
body corporate to which are attached more than 50% of the votes that may be cast to elect
directors of the body corporate (whether or not securities of any other class or classes
shall or might be entitled to vote upon the happening of any event or contingency)
provided that such votes, if exercised, are sufficient to elect a majority of the board of
directors of the body corporate;

"Court" means the Ontario Superior Court of Justice (Commercial List);
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"Declaration of Trust" means the amended and restated declaration of trust dated as of
February 16, 2006 governing the Fund, as the same may be amended and/or restated from
time to time;

"Director" means the Director appointed under the OBCA;
"Effective Date" means the date the Arrangement 1s effective under the OBCA;

"Final Order" means the order of the Court approving the Arrangement to be applied for
following the Meeting and to be granted pursuant to the provisions of subsection 183 of
the OBCA, as such order may be affirmed, amended or modified by any court of
competent jurisdiction;

"Fund" means Bird Construction Income Fund, a trust established under the laws of the
Province of Ontario pursuant to the Declaration of Trust;

"Information Circular" means the management information circular to be dated on or
about March 22, 2010 distributed by the Fund in connection with the Meeting;

"Interim Order" means the interim order of the Court to be dated March 19, 2010 under
subsection 182 of the OBCA containing declarations and directions with respect to the
Arrangement and the Meeting and issued pursuant to the application of the Fund;

"Meeting" means the annual and special meeting of Unitholders to be held on May 10,
2010, and any adjournment(s) or postponement(s) thereof, to consider and to vote on the
Arrangement Resolution and the other matters set out in the Notice of Meeting;

"New Bird" means Bird Construction Inc., a wholly-owned subsidiary of the Fund;
"New Bird Shares" means the common shares of New Bird;
"OBCA" means the Business Corporations Act (Ontario);

"Person" means any individual, partnership, association, body corporate, trustee,
executor, administrator, legal representative, govermnment, regulatory authority or other
entity; ¥ .

"Plan of Arrangement” means this plan of arrangement as amended or supplemented
from time to time in accordance with the terms hereof;

"Record Date"” means the close of business on April 9, 2010;

"Subsidiary" means, in relation to any person, any body corporate, partnership, joint
venture, association or other entity of which more than 50% of the total voting power of
shares or units of ownership or beneficial interest entitled to vote in-the election of
directors (or members of a comparable governing body) is owned or controlled, directly
or indirectly, by such Person;

Toril: 2471664.1



"Unit" means a unit of the Fund; and

"Unitholders" means the holders of Units from time to time.

1.2 In this Plan of Arrangement, unless otherwise expressly stated or the context otherwise
requires: '

(@)

(®)

(©)

(d)

(e)

®

(2)

references to "herein", "hereby”, "hereunder”, "hereof" and similar expressions
are references to this Plan of Arrangement and not to any particular Section,
subsection or Schedule;

references to an "Article”, "Section” or "Schedule" are references to an Article,
Section or Schedule of or to this Plan of Arrangement;

words importing the singular shall include the plural and vice versa, words
importing gender shall include the masculine, feminine and neuter genders;

the use of headings is for convenience of reference only and shall not affect the
construction or interpretation hereof;

the word "including", when following any general term or statement, is not to be
construed as limiting the general term or statement to the specific items or matters
set forth or to similar itemns or matters, but rather as referring to all other items or
matters that could reasonably fall within the broadest possible scope of the
general term or statement;

a reference to a statute or code includes every regulation made pursuant thereto,
all amendments to the statute or code or to any such regulation in force from time
to time, and any statute, code or regulation which supplements or supersedes such
statute, code or regulation; and

for greater certainty, the trustees of the Fund have entered into this Plan of
Arrangement in their capacity as trustees of the Fund under the declaration of
trust governing the Fund and this Plan of Arrangement has been executed and
delivered on behalf of the trustees of the Fund in such’ capacity, and, unless
otherwise expressly provided herein, where any reference is made in this Plan of
Arrangement to the Fund as a party to this Plan of Arrangement or any other
agreement or to an act to be performed by or a covenant, representation or
warranty given by the Fund, such reference shall be construed and applied for all

purposes as if it referred to the trustees of the Fund, in their capacity as trustees of

the Fund under the declaration of trust governing the Fund.

1.3  In the event that the date on which any action is required to be taken hereunder by any of
the parties is not a Business Day in the place where the action is required to be taken,
such action shall be required to be taken on the next succeeding day which is a Business
Day in such place.
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2.1

2.2

23

3.1

3.2

X7 15

ARTICLE 2
ARRANGEMENT AGREEMENT

This Plan of Arrangement is made pursuant and subject to the provisions of the
Arrangement Agreement.

This Plan of Arrangement, upon the filing of the Articles of Arrangement and the issue of
the Certificate, will become effective on, and be binding on and after the Effective Date
on: (i) the Unitholders; (i) New Bird, and; (iii) the Fund.

The Articles of Arrangement and the Certificate shall be filed and issued, respectively,
with respect to this Arrangement in its entirety. The Certificate shall be conclusive
evidence that the Arrangement has become effective and that each of the provisions of
Article 3 has become effective in the sequence and at the times set out therein.

ARTICLE 3
ARRANGEMENT

The following shall occur and be deemed to occur in the order provided below on the
Effective Date without further act or formality:

(a) the Unitholders will transfer, and will be deemed to have transferred, their Units
to New Bird in exchange for New Bird Shares on a one-for-one basis;

(b)  there will be added to the stated capital account maintained for the New Bird
Shares an amount determined by the directors of New Bird in accordance with
subsection 24(2) of the OBCA in respect of the New Bird Shares issued under the
Arrangement, and New Bird will be authorized to subsequently reduce its stated
capital in an amount determined by the directors of New Bird in respect of which
no amount is to be distributed to the holders of New Bird Shares, as contemplated
by section 34(1)(b)(ii)(B) of the OBCA; and

(c) the New Bird Share issued to the Fund in connection with the incorporation of
New Bird will be purchased for cancellation by New Bird for $10 and will be
cancelled.

With respect to each Unitholder on the Effective Date:

(a) upon the transfer of Units to New Bird in consideration for New Bird Shares
pursuant to Section 3.1(a):

(i) such former Unitholder shall be added to the register of holders of New
Bird Shares and the name of such holder shall be removed from the
registers of holders of Units as they relate to the Units so transferred; and

(ii) New Bird shall become the holder of the Units so transferred and shall be
added to the register of holders of Units.

“Tork: 2471664.1



4.1

4.2

5.1

52

53

28

ARTICLE 4
OUTSTANDING CERTIFICATES AND FRACTIONAL SHARES

From and after the Effective Date, certificates formerly representing Units shall represent
only the number of New Bird Shares which the former holder of Units is entitled to
receive pursuant to Article 3. Holders of Units will not be entitled to any interest,
dividend, premium or other payment on or with respect to the Units.

No certificates representing fractional New Bird Shares shall be issued pursuant to the
Plan of Arrangement.

ARTICLE 5
AMENDMENTS

The Parties to the Arrangement Agreement may amend, modify and/or supplement this
Plan of Arrangement at any time and from time to time prior to the Effective Date,
provided that each such amendment, modification and/or supplement must be: (i) set out
in writing; (ii) filed with the Court and, if made following the Meeting, approved by the
Court; and (iii) communicated to holders of Units if and as required by the Court.

Any amendment of, modification to or supplement to this Plan of Arrangement may be
proposed by Bird Trust at any time prior to or at the Meeting with or without any other
prior notice or communication, and if so proposed and accepted by the persons voting at
the Meeting (other than as may be required under the Interim Order), shall become part of
this Plan of Arrangement for all purposes.

Any amendment, modification or supplement to this Plan of Arrangement may be made
following the Effective Date but shall only be effective if it is consented to by each of the
Fund and New Bird, provided that it concerns a matter which, in the reasonable opinion
of the Fund and New Bird is of an administrative nature required to better give effect to
the implementation of this Plan of Arrangement and is not adverse to the financial or
economic interests of the Fund and New Bird or any former Unitholder.

" Torl: 2471664.1
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For Ministry Use Only Ontario Corporation Number

A l'usage exclusif du ministére Muméro de la société en Ontario
Minigtry of
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ARTICLES OF AMENDMENT
STATUTS DE MODIFICATION
1. The name of the corporation is: (Set out in BLOCK CAPITAL LETTERS)
Dénomination sociale actuelle de la société (écrire en LETTRES MAJUSCULES SEULEMENT) :
B{1|R|D CIO|N|S|T|R|U|C|T|I|O|N FIN|C!.
2. The name of the corporation is changed to (if applicable ): (Set out in BLOCK CAPITAL LETTERS)

Nouvelle dénomination sociale de la société (s'il y alieu) (écrire en LETTRES MAJUSCULES SEULEMENT) :

B |

3. Date of incorporation/amalgamation:
Date de la constitution ou de la fusion :

2010/03/05

(Year, Month, Day)
(année, mois, jour)

d’administrateurs a changé.

Number of directors is/are: minimum and maximum number of directors is/are;
Nombre d'administrateurs : nombres minimum et maximum d'administrateurs :
Number minimum ___and _maximum
Nombre minimum et___maximum
or , ]
ou
5. The articles of the corporation are amended as follows:

Les statuts de la société sont modifiés de la fagon suivante :

replacing it with the following:

07119 (2008/06) © Queen’s Printer for Ontario, 2008 / © Imprimeur de la Reine pour I'Ontario, 2008

(a) by deleting paragraph 6 of the Articles of the Corporation in its entirety and

4. Complete only if there is a change in the number of directors or the minimum / maximum number of directors.
Il faut remplir cette partie seulement si le nombre d’administrateurs ou si le nombre minimal ou maximal
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“The Corporation is authorized to issue an unlimited number of common shares and such
number of preference shares, issuable in series, provided that, when issued, the aggregate
number of preference shares, issuable in series, shall not exceed 35% of the number of issued
and outstanding common shares at the time such preference shares are issued.”

(b) by deleting paragraph 7 (A) (1.1) of the Articles of the Corporation in its entirety and
replacing it with the following:

"1.1 The board of directors of the Corporation may issue the Preference Shares at any time
and from time to time in one or more series. Before the first shares of a particular series are
issued, the board of directors of the Corporation may fix the number of shares in such series
{subject to the restrictions on the number of Preference Shares in paragraph 6 above) and shall
determine, subject to the limitations set out in the articles, the designation, rights, privileges,
restrictions and conditions to be attached to the shares of such series including, without
limiting the generality of the foregoing, the rate or rates, amount or method or methods of
calculation of preferential dividends, wether cumulative or non cumulative or partially
cumulative, and whether such rate(s), amount or method(s) of calculation shall be subject to
change or adjustment in the future, the currency or currencies of payment, the date or dates
and place or places of payment thereof and the date or dates from which such preferential
dividends shall accrue, the redemption price and terms and conditions of redemption (if any),
the rights of retraction (if any}, and the prices and other terms and conditions of any rights of
retraction and whether any additional rights of retraction may be vested in such holders in the
future, voting rights and conversion or exchange rights (if any) and any sinking fund, purchase
fund or other provisions attaching thereto. Before the issue of the first shares of a series, the
board of directors of the Corporation shall send to the Director (as defined in the Business
Corporations Act) articles of amendment in the prescribed form containing a description of
such series including the designation, rights, privileges, restrictions and conditions determined
by the directors.”
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6. The amendment has been duly authorized as required by sections 168 and 170 (as applicable) of the Business
Corporations Act.
La modification a été dament autorisée conformément aux articles 168 et 170 (selon le cas) de la Loi sur les
sociétés par aclions.

7.  The resolution authorizing the amendment was approved by the shareholders/directors (as applicable) of the
corporation on
Les actionnaires ou les administrateurs (selon le cas) de la société ont approuvé la résolution autorisant la
modification le

2010 June 4

(Year, Month, Day)
(année, mois, jour)

These articles are signed in duplicate.
Les présents statuts sont signés en double exemplaire.

BIRD CONSTRUCTION INC.

(Print name of corporation from Article 1 on page 1)
(Veuillez écrir le nom de la société de l'article un a la page une).

By/

WK Director
(Signature) (Description of Office)
(Signature) (Fonction)

Timothy J. Talbott
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